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THE declaration of Mr. Erſkine, which 

was adopted as the creed of thoſe per- 
ſons who call themſelves (as it were exclu- 
fively) the Friends of the Liberty of the 
Preſs, being delivered when none had the 
inclination, or perhaps the liberty, to oppoſe 
it, was naturally the ſubject of panegyric 
alone: for the freedom of ſpeech was not 
certainly that ſpecies of Liberty, which was 
on that occaſion practically promoted, even 
in the perſons of thoſe who ſubſcribed moſt 
willingly to theſe new articles of conſtitu- 
tional belief; it was not delivered i in an aſ- 


ſembly ubi ſentirs que velis, & qua ſentias 
B dicera 
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dicere licet . Now, however, ſince 10,000 ad- 
ditional copies of this work are voted for the 
ſervice of the public, it may receive poſlibly 
, more impartial juſtice, though it ſhould not 
be embraced with the ſame tenderneſs, or 

adopted with the ſame affection. 
How conſiſtent are all the profeſſions of 
| theſe gentlemen, time and the public will 
beſt determine. But when we are told 
in one page, that they + © aſſemble 
neither to reprehend nor to dictate to 
others“, and that they“ mean no diſreſpect 
to the magiſtracies of their country but 
in another, © enter their ſolemn proteſt 
againſt the propriety or juſtice of thoſe aſſoci- 


* Mr. Horne 'Tooke having taken the unwarrantable 
liberty of cenſuring Mr. Erſkine's diſintereſted hopes, 
that the conduct of. himſelf and his friends would lead 

| them to the firſt offices and ſtations in the country, was, 
| with a degree of juſtice at once exemplary and ſummary, 
h turned out of a company whoſe firſt and moſt laudable 
views he ſeemed ſo diſpoſed to thwart. 
| + Vide Declaration Page 3. 6. 10. 
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1 
ations (which they allow, fot a particular 
purpoſe, are ſo univerſal, that“ the people 
may be faid to be in a manner repreſented by 
them”)—and more than infinuate that the 
magiſtrates © have placed themſelves in ſitu- 
ations abſolutely incompatible with their 
duties and that “ in the career of ſuch a a 
ſyſtem of combination they foreſee nothing 
but oppreſſion We acknowledge indeed the 
latitude theſe gentlemen allow themſelves in 
freedom of expreſſion, but are at a loſs to 
diſcover what in their vocabulary are terms 
of reprehenſion and diſrefpe&; if they be not 
contained in this deliberate charge againſt 
the whole nation of impropriety, injuſtice, 
and oppreſſion. And yet this is the language 
of men who, in and out of parliament, aſſert, 
that the great body of the people are groſsly 
and injuriouſly calumniated. In truth they 
are ſo: and the more the calumny is con- 
ſidered, the more groſs and injurious will it 
appear. 
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| The truth, the propriety, and the juſtice 
of this declaration, muſt ſtand. or fall with 
| the following maxim, which contains the 
K principle from whence all the conſequences 
| are deduced: * The power of accuſation,” 


we are informed, © was not given to unin- 
| Jured individuals, much leſs to voluntary, un- 
defined, unauthoriſed aſſociations of men, act- 
ing without reſponſibility, and open to irre- 
N gular and private motives of action; but was 
conferred on the chief magiſtrate, &c. * Such 
a doctrine, being found in no one treatiſe on 
the law or conſtitution, would not perhaps 
merit an attentive conſideratian, much leſs 
an attempt to refute it, were it not pro- 
mulged by the high legal authority of its 
author, who, on ſuch a point, could hardly 
miſlead the public through error. It is to 
be remembered, however, that this gentleman, 
who © maintains and publiſhes this to be the 
genius of the Britiſh Conſtitution, as it re- 


* Page 2. 
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| gards the criminal law,” was then ſtanding, | 


as it was faid *, in the language of truth ra- 
ther than of compliment, in his favourite i 
character of an Advocate ; a character in 
which few men are better verſed: few can 
place their own caſe in a more advantageous 
light, or throw a darker ſhade on the ground 
of their opponent. In this ſituation, how- 
ever, it ſometimes unavoidably falls to his 
lot to contend againſt the letter of the law, 
or the ſpirit of the law, or perhaps againſt 
both, The laſt is unfortunately the caſe. in 
the preſent inſtance. 

This firſt and fundamental maxim of this 
proteſt, it is to be obſerved, reſts unſup- 
ported by any one authority and no man 
is leſs apt to forget or omit authorities i in his 
favour than Mr. Erſkine. It is moreover 
ſomewhat extraordinary, that « the genius of | 


By Mr. Sheridan in one of his derben, at the Crown | 
and Anchor, 


the 


BE 


the Britiſh Conſtitution,” as it regards the 
criminal law,“ ſhoutd remain undiſcovered 
till the end 6f the 18th century. | | 

A principle, however, of ſuch magnitude, 
which neither the learning g nor penetration of 
Hale, Hawkins, or Foſter, could diſcover 
in all their reſearches into the principles and 
practice of our criminal law, Mr. Erſkine 
aſſumes as an undiſputed axiom, aſſerting, | 
without the fear of doubt or contradiction, 
that Individuals are uninſured by the commiſſion 
of public crimes : from whence it is argued, 
that the power of accuſation was rot gen 
to them. I will not do his profeſional 
knowledge the injuſtice to ſuppoſe, that he 
himſelf believed this to be the language 


either of Taw or of truth; more eſpecially 


referring, as he does, to thoſe particular 
crimes which are thought to endanger the 
conſtitution and government, in the ſtability 
of which we are all concerned. 


TheLaw, however, conſiders ey indivi- 
dual 


* 


N 

dual of the ſociety to be injured by public 
offences, * which are a breach and viola- 
tion of the public rights and duties due to 
| the whole community, . conſidered as a com- 
munity ; in its ſocial aggregate capacity *”. 
Public offenders therefore are not proſecuted 
for private lucre, or individual reparation, 
but for the great ends of public juſtice. - To 
anſwer theſe ends, any member, of the com- 
munity may not only bring to juſtice an of- 
fender for crimes already committed, but 
may alſo require ſecurity to be given to the 
public, by any perſoa whom there is proba- 
ble ground to ſuſpe& of future mi/behaviour, 


that ſuch offence, as: is «pprovendel ſhall 
not happen . 


Let it be enen. alſo, what conſe- 
' quences would reſult from the proſecution 
of public offenders being confined exclu- 


Bl. Com. vol. 4, page g. 
+ Bl. Com. 4. 251. 253. 


lively 


| 
| 
' 
| 
| : 


formers in motion ; 
ſpies, who might be cantoned in the different 
diſtricts of the kingdom: for the executive 


(8) 
lively to the Executive Magiſtrate. Crimes 
and criminals, eſpecially thoſe with which 
we are at preſent affected, might paſs, when 
the inſtances are ſo numerous, without notice, 


and without puniſhment. Then indeed it 


would be neceſſary to take the advice of 


theſe Friends of Liberty, and “ ſet even in- 


and raiſe a corps of 


magiſtrate, in the faithful and efficacious dif- 


charge of his duties, muſt otherwiſe poſſeſs 


faculties which have not yet been imparted 
by God to man. Or how could he take 
cognizance of the multiplied offences of this 
whole kingdom, or even of the metropolis 
itſelf ? . x y K ; 
Ie may perhaps be anſwered, that they af- 
ſembled not to conſider or arraign the policy 
of exiſting laws; it is enough for them to fay 
ita lex eſt, But if ſo, by whom has this law 
been handed down, which forbids any mem- 
2 g ber 
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ber of the community to proſecute public 
offenders? Or, in what volume of the ſta- 
tute law is it enacted, or even recognized ? 
We do indeed, on the other hand, find that 
any private perſon that is preſent when any 
felony is committed, is bound by the law to 
arreſt the felon, on pain of fine and impri- 
ſonment if he eſcapes thro' the negligence of 
the ſtanders by“. And they may juſtify 
breaking open doors upon following ſuch 
felon ; and if hey Kill him, provided he cannot 
be otherwiſe taken, it is juftifiable though 
if they are killed in endeavouring to make 

ſuch arreſt, it is murder +. Upon probable 
ſuſpicion alſo a private perſon may arreſt the 
felon or other perſon ſo ſuſpected + We find 
further, that not the officers of the crown, 
not the magiſtrates or conſtables of the diſ- 
trict only, but the «whole vill or diſtrict is 

liable to be amerced for crimes committed 


* 2, Hawk. P. C. 74. + 2. Hal. P. C. 77. 
I 30. Geo. 2. C. 24. 
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( 10 ) 
in it againſt the peace of ſociety, if the 
offender eſcapes. And. we find alfo, and 
ſometimes feel, that the Hundred muſt repair 
the damages ſuſtained in it by Robbery or 


Riot“. By ſuch means has the Legiſlature 
hoped to quicken the exertions of each citi- 
zen in the maintenance of public peace, not 
certainly deſigning to inflict a penalty on an 
individual for not preventing the commiſſion 
of a crime, and not bringing the criminal to 
juſtice, when the law forbade him to do 
either the one or other. If, at the diſgraceful 
period of the year 1780, the inhabitants of 
this metropolis had been warned of their 
danger by the foreſight and activity of the 
then exiſting government, and had conſe- 
quently aſſociated, as they have now done, 
for the purpoſe of preventing the evils which 
enſued, the patriots of that day might have 
proteſted againſt the legality of their pro- 


_ ceedings, deplored the abuſed credulity of 


13 Ed. I. c. 1. 27 Eliz. c. 13. 29 Car. 2. c. 7. 
9 Geo. 1. C. 22, 22 Geo. 2. C. 24. 
the 
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the people, and have proved, as irrefragably 


as they have now done, the non-exiſtence of 
danger, from the peaceful iſſue of the event. 
| In the ſame ſtatute book, and in the ſame 
ſpirit, by no leſs than eleven acts of parlia- 
ment *, rewards and immunities are liberally 
beſtowed on private perſons who bring to 
juſtice public offenders. And it is needleſs 


to recur to the many inſtances in which in- 


dividuals are not only permitted, but enjoined, 
to apprehend them: and the fame ſpirit, 
and the ſame policy, may be traced from the 
decennary of Alfred to the laws of the pre- 
ſent hour. Laws, which will probably re- 
main long in force, unleſs indeed the hopes of 
the learned gentleman be fulfilled by the 
ſucceſs of thoſe meaſures which, it ſeems, 
are to lead himſelf and his friends to the firſt 


4 & 5 W. & M. c. 8. & / W. 3 c. 17. 10 & II W. 
3. c. 23. 5 Ann. c. 31. 6 Geo. 1. c. 23. 8 Geo. 2. c. 
16. 15 Geo. 2. c. 28. 14 Geo. 2. c. 6. 15 Geo. 2. 
34. 16 Geo. 2. c. 15. 8 Geo. 3. c. 15. 
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offices and ſtations in the country #—* Theſe 
are the admirable proviſions, founded in a deep 
acquaintance with the principles of ſociety, 
and attended with the moſt important bene- 


fits to the public,” which theſe gentlemen, 


however, conſider as * doubtful in law and 


unconſtitutional in principle, from the whole 


Theory, and all me analogies of Engliſh w_ 
tice.” | 
How doubtful they are in law has, I truſt, | 


already been ſeen; and it is aſſerted, certainly 


for the firſt time, to be unconſtitutional, for 
other perſons, than the Officers of the Crown, 
to bring public offenders before a jury of 
their peers. Such proſecutions by individu- 
als, it is true, muſt be brought in the name 
of the king; and if from that circumſtance 
the learned gentleman contends, that he is, or 
ought to be, the real proſecutor, he may 
contend alſo, with as much reaſon, that he 


, Page 17. 
does 
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does or ought to hear and determine cauſes 
in perſon in the court of King's Bench, be- 
cauſe the proceedings are ſaid to be had 
8 before the king himſelf.” Or, are we to 
be taught, and by Friends of Liberty too, 
that private perſons preſs with more weight 


on the obje of proſecution than the Crown 
and its Officers ? Oris it, that an Indictment, 


< guarded,” as it is, by the Office of the 
Grand Jury,” is more ſummary in its proceſs 


than an Information of the Attorney General, 
from which the accuſed is not protected by 
the ſhield of that admirable Inqueſt? But it 
ſeems © uninjured individuals, as they are 
called, ac without reſponſibility.” Do they 
ſo? Aſk the injured ſubje&t, whether the 
King's officer is more reſponſible than his fel- 
low-citizen? Aſk him, whether the im- 
peachment of the King's Attorney General is 
a more eaſy, practicable, and ſatisfactory re- 


paration for a groundleſs and malicious 
charge 
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charge, than the more common a of 
: Civil Action? 


We are, however, further referred“ to 
the ie and inſtitutions of the law it- 
ſelf,” —or rather to one analogy, and one 


inſtitution. When the complaint,“ we 


are told, ** proceeded not from the crown, 
whoſe afts the people are accuſtomed to 
watch with jealouſy, but from the popu- 
lar branch of the government (the Houſe of 
Commons), which they lean towards with 
fayour, it was more ſubſtantial juſtice to the 
meaneſt man in England, to ſend him for 
trial before the lords, though connected with 
him by no common intereſt, but, on the 
contrary, divided by a ſeparate one, than to 
truſt him to a jury of his equals, when the 
people, from which jt muſt. be taken, was 
even in #þeory connected with the proſecu- 
tian, though totally unacquainted, in fact, 

with 


2 
with its cauſe, or with its object *.“ This 
analogy will be found to -prove, if any 
thing, the weakneſs of the cauſe it is called 
in to ſupport : for the learned advocate 
knows well that impeachments of the 
Houſe of Commons are uſually directed 
againſt great and enormous offenders, the 
mal-adminiſtrators of public affairs, whom 
the ordinary magiſtrate either dare not or 
cannot puniſh. He knows, that a com- 
moner cannot be impeached before the lords 
for any capital offence. And he knows, 
above all, for he was a party concerned, that 
when * our illuſtrious patriot,” Mr. Fox, did 
think that libels on the Houſe of Commons 
ought to be proſecuted, the ſuppoſed libeller 
was, in fact, called upon to defend himſelf 
againſt the accumulated weight of the 
Houſe of Commons and the Crown. Here 
then let us contemplate this appoſite ana- 


* Page 6. 
4 logy. 
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logy. We ſhall find in it the Proſecution * of 
an humble individual voted, on the motion 
of this © illuſtrious patriot, by the Houſe 
of Commons repreſenting the people,” for 
publiſhing the work of -a deceaſed author, 
written in defence of a ſtate defendant, whoſe 
accuſations had been trumpeted forth with 
impunity to the world, The Crown we 
find called to the aſſiſtance of the Com- 
mons in ſo good a cauſe—and this com- 
plaint, proceeding not from the Crown, 
whoſe acts the people are accuſtomed to 


watch with jealouſy, but (really and ori- 


ginally) from the popular branch of the 
government , which they lean towards with 


* Stockdale's Caſe—which was alſo not the only one 
of the ſame kind. 


+ If this be ſaid to be a Proſecution of the Crown be- 
cauſe it was conducted in the King's name, let it be ſaid 
alſo for the ſame reaſon, that the proſecutions proceed. 
ing from the Aſſociations are ſo too. It will, however, 
be more conſonant : o truth and juſtice to conſider them 
what they really are the accuſations of the party from 
whom they originate—of the Houſe of Commons in the 
one caſe, and the aſlociated individuals in the other, 


favour,” 


l 
favour,” notwithſtanding ** the neceſſity of 


the caſe,” was tried, and without the inter- 


vention of a Grand Jury, by the Country, 
and not by the Lords. And on this trial, 


fo circumſtanced, it was not then even inſi- 
nuated by this learned advocate in defence 
of his accuſed client, that this mode of pro- 
ceeding was * doubtful in law, or unconſti- 
tutional in principle.” And, finally, “the 
accuſed did find juſtice among his peers 
when arraigned by ſuch combinations ;” and 
he would find it ſtill, if unjuſtly arraigned 
by the united voice of all the members of 
all the aſſociations, before that tribunal 
which is now, for the firſt time, at once 
aſperſed with unuſual calumny, and inſulted 
by loud profeſſions of friendſhip. 

Such profeſſions of extraordinary attach- 
ment to the people, and their liberties, hows 
ever ſuſpicious, might have taught us to expect 
at leaſt ſome caution in arraigning the con- 
duct of the whole nation, even in men who 
haye the peculiar modeſty to ſuppoſe them- 
HERE * ſelves 
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ſelves right, and the whole body of the peo- 


ple wrong. Such, however, is the opinion 
they entertain of the perſons who are now 
liable to compoſe a jury for the trial of their 
peers, that to bring a fellow-citizen before 
ſuch a tribunal is, it ſeems, * to mock him 
with the empty forms of the Britiſh conſti- 
tution, when the ſubſtance and effect of it 
are ceſtroyed®.” And “ it would be infinitely 
more manly, and leſs injurious to the ac- 
cuſed, to condemn at once without a hear- 
ing.“ 

May we not aſk, on what facts, on what 
experience, or on what authority, a gentle- 
man, ſo converſant with this tribunal, thinks 
himſelf juſtified i in “ maintaining and pub- 
liſhing” ſo new and unwarrantable an impu- 


tation on the general integrity of juries? 


Where has he found them ſo weak, or ſo 


— 


Page 6. 
* + The reader is deſired to obſerve, that theſe gentle- 


dien profeſs to be the peculiar. friends of juries, and the 


genuine aſſerters of cheir rights, 
2 > "id %, l * 


wicked 


E 

wicked, as to ſuffer their judgment to be 
miſled by paſſion or prejudice? where have 
they confounded innocence with guilt, or 
marked their abhorrence of a crime on the 
perſon of an innocent and injured defend- 
ant? Theſe are queſtions which we have a 
right to aſk, and it is his duty to anſwer ; 
becauſe, if ſuch are the prejudices of- juries, 
that the trial by jury, is become a mockery of 
juſtice, until a new and more perfect ſyſtem 
be eſtabliſhed, we may continue indeed to 
inveſtigate and puniſh trivial offences, but 
the impunity of the criminal ought to be in- 
ſured by the magnitude of his crime. If he 
have the wiſdom and wickedneſs to ſwell his 
offences to a due degree of enormity, by the 
commiſſion of cruelty, murder, or treaſon, 
his deeds may probably, in this country at 
leaſt, be abhorred—and “ as criminal juriſ- 
ditions are local, the offence muſt be tried 
in the country, and frequently in the very 
town where it is charged to be committed ; 
and thus the accuſed muſt not on'y ſtand 

D 2 beſore 
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1 before a court infected by a general prejudice, 


but in a manner diſqualified by 4 pointed and 
particular paſſion and intereft.” To put him 
Vs on his trial therefore for ſuch deteſted crimes 
is © to mock him with the empty forms of 
the Britiſh Conſtitution”, 

Theſe objections, thus founded on the 
prejudices, paſſions, and intereſt of juries, 
and on a complete diſtruſt of their wiſdom, 
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| honour, and integrity, if well grounded, 
apply to the eſtabliſhed and general pro- 


| viſions of the Law itſelf, not to any new or 
1 arbitrary execution of it. They have hither- 
| to had reference, it may be obſerved, to the 
province of the Petit Jury only. A ſeparate, 
however, and more ſingular charge, con- 
ſidering the quarter from whence it comes, 


| | * is brought againſt the Grand Juries of the 
1 kingdom. 5 | 
«© Where,” it is aſked, * is the cautious 


_ diſtruſt of accuſation, if the Grand Jury may 
themſelves (or ſome of them) have informed 
?gainſt the object of it, brought in the very 

bill 
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bill which they are to find, and ſubſcribed 
for the proſecution of it*?” Why, no ſuch 
« diſtruſt of accuſation” is to be found 
in the law, the learned advocate muſt 
know it well ; and it affords a pregnant in- 
ſtance how far, in this character, he thinks 
it honourable to ſpeak and a& againſt his 
knowledge and belief. For I would not fo 
far inſult him, as to ſuppoſe him ignorant 
that a Grand Jury are authorized by the law 
*« to take notice of any offence from their 
own knowledge, or obſervation, without any 
bill of indictment laid before them at the 
ſuit of the king ; as, the preſentment of a 
nuſance, a libel, or the like; upon which the 
officer of the court muſt afterwards frame an 
indictment, before the party preſented as the 
author can be put to anſwer it 4. Theſe are 
the words of Mr, Juſtice Blackſtone; and I 
uſe them becauſe no anſwer could now be 
framed more appoſite, applying as it does to 
the crime chiefly in queſtion. And it does 
* Page 5. + Bl. Com. 4. 301. 
moreover 
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moreover prove, that © the power of accu- 
ſation” is ſpecially given by the law to what 

are here termed . uninjured individuals.” 
Such being the principles of the Law and 
Conſtitution on the one hand, and the tenets 
of Mr. Erſkine and his ſe& on the other, 
it remains only to notice one more indica- 
tion of a very weak cauſe; namely, an un- 
worthy perverſion of the principles and ob- 
jet of all the Aſſociations. To this end we 
are informed, that the evils complained of 
« become not only greater, but abſolutely 
intolerable, when extended to the ſtimula- 
tion of ſpies to ſtab domeſtic peace, to 
watch for the innocent in the hours devoted 
to convivial happineſs, and (rium teneatis) 
to diſturb the ſweet repoſe of private life 
upon the boſom of friendſhip and truth.” 
Theſe projects, almoſt as fanciful as the lan- 
guage in which they are couched, are thus 
attributed to aſſociations formed for the ex- 
preſs and only purpoſe of preventing foo. 
ditious practices, and aiding the civil magi- 
ſtrate 
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ſtrate in the execution of the laws. From 
the apprehenſion of theſe gentlemen, it might 
ſeem as if their © domeſtic peace, con- 
vivial happineſs,” and“ ſweet repoſe of pri- 
vate life upon the boſom of friendſhip and 
truth, conſiſted really in ſedition. 

If, however, the innocent are to be 
puniſhed, and this ſweet repoſe to be diſ- 
turbed, it will be by Aſſociations not inſti- 
tuted for the preſet vation of peace and good 
order by aſſociations, whoſe avowed pur- 
poſe is to induce the people To Ss EAR 
IN THUNDER AT THE DOOR OF THE 
Hovsz or Commons *.” 

Such alſo was the PROTESTANT Associ- 
ATION of the year 1780 and the people 
did, as they were then, and are now ad- 
viſed, * ſpeak in thunder at the door of the 
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Houſe of Commons. They conſequently 


An expreſſion uſed by Mr. Grey at the Meeting on 
Janyary 19, 1793, too memorable to have been omitted 


by accident in their own account of the proceedings of 
that day, Ras 


trampled 


n 
trampled upon the laws of their country, 
and, in the fervor and deluſion of their zeal 
for the Proteſtant Cauſe, laid in aſhes part of 
the capital of the Proteſtant Faith. 

And ſuch are the Aſſociations which, by 
their voice of thunder, and acts of violence, 
produce nothing but diſobedience, diſ- 
content, and miſrule.” It is by them we 
ſee our rights invaded, and our liberties en- 
dangered, by creating perhaps the neceflity 
of calling military force in aid of the civil 
power. The People of England will there- 
fore continue, in contempt of ſophiſtry and 
flander, to prevent ſuch evils, and to ſuper- 
fede the neceſſity of ſuch fatal expedients, 
by uniting, as they lawfully and conftitu- 
tionally may, to aſſiſt the Civil Magiſtrate, 
to facilitate the execution of the Laws, and to 
ſecure by their vigilance the peace and proſ- 
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perity of their Country. 
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